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SETATE OF HONTRHR
BEFORE TIE BOXID OF PEHSCHNEL APFEALS
TH TER MATTER OF UNFATH LABOR PRACTICE NO. 17-T8:
MORTARA PWMLIC EMPLOYEES ASSOCIATICN, ENC.,

Cemplalnanc,

STATE OF HONTAHA, DEFPARTHENT G AOMTHTATRENTTON,

l
1
I
1
d
1
L T ; FTHAL ORDER
PENSONMLEL DIVISION, :::

'

I

Dafendant,
!Ill-iiib-]-l-i?i-l-i-tﬂj|-|i-ii*
4o exeaptions having -been filed, purauant to ARM 24.26.107,
to the Pindings of Fack,. Sondlusions of Lad and Becommandsd Ocder
lgnusd on Hovembear 24, 1978;
THEREFORE, this Boatd adopts that Reconpended Ordor Lo this
nakter as LEE Final oOrdar.
BOAAD OF TREHFOHREL KRDPENLLS
,:55?‘-'7 )
iy s e IR, S e

Erenl Cromley
Chalrman

--r-l-iiluitt-lul-tta-iul-.-a.a.-li-i-r:

CERTIFICATE OF MAILING

I. sdennifer dacohson, hereby cortify and state that I did an
the 72 dey of January, 1979, mall & Erue aod correct oy of
Tl aftl.rc PINAL CGRDER to Lho following peroons:

favid W. Etiteler, Attorneoy
State Perponncl Divislon
tepartment Gf Adminietration
foom 101, Hitehell Rullding
Helona, HMT  5%60]1

Berry Ejorg

itiorney. ac Law

IO Horth Moptiana Avenue
Halosa, MrP 5960l




i STATE OF MONTRNA
BEFORE THE DOARRD OF PERSCNHEL AMPENLE

4| IR THE MATTEN OF IMPRIE LAACHE PRACTICE
IH::I. 13-10TR:

)
b
4 )
MUOHTANA PURLIC EMPLOYEES ASBOCTATION, b
&) IRC., '
} FINOTHGS OF FROT,
il Conplisinanc, | CONCLOSIONS OF LaW,
I AND
T S | EECOHHERDED OHBER
i
d | 8TATE OF HONTRHNA, DEFARATMENT OF |
ADMINISTRATION, PEREDNHEL, BIVISLOH, i
L |
DaFandant. i
Lk
LU R T IR T R R R T T R T R TR T N R R T
1l
LHTEORUCTION
12
! Complalnant £ilad an tmfair labor praceles charge with this
1
board an June 23, 1990 alleglng that Defendant had wiolated Section
14
S8-1605 |a) R.CLM. 1947, Ly neking cartnln unilateral chaniges in &
16
promotion or classificacion System which aflfected somo of tha annlovecs
16
reprenentad by Complainant apd by lator impoging limicationa and
17
conditions on proposed nogoklatlops. Tn itd ahswar, Defendant
18
denied the chargea and nllagad that Lka actions woera within the
i
sonpe of len statukdcy aothority. A hearing wos hold on Hepterhor 21,
bl ||
o378, at which the Hontapa Pablic Emplovess Ansociation, Tie, |HEER}
a1
| WAk Tepfedented by My, Nircy L. Hjort: the stase wag Tapressnted by
Lk
Mo, David W, Stltelor.
ik
L TERIRS
Lh Whether Dofendant had a duty to bacgain with Complainant on
= | the promotion snd/or clasalficatiod changa made. IF thers wis @
27 | doty to bapgaln with che exelusive representative, whether DoFabdank '
24§ refusal to 85 8o, sxcept undar @eetdln conditions, constiteted e
48 § viclation of Séction 59=1605 [1) f(e) B.C.M. 1947, IF the e fendant
30 | refuned to barginlp &n good falth, what iz tha appraprlate remady?
a1
= j
- 1 —
o .
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FIHOIMGE OF FACT

1. 'rhe HMootana Pul:lic Enplovess Association is tha exclusivae
rapregenbative for certain data processing employvess in the Dopact-
mants of Adminletration, Highwayn and Labpor aml Industry.

2. The State of Montana and MPER entorod fpta an agresmsnt
which covers tha abowve amgloyees in June 19%7; the expiration daze
of Ehak agreement ig Jone 30, 1979,

1. Artiole 20 Saction I of the agroenmant provides we followh:

"The Enployar ahall ipaure reasonabila Acocess bo the Asgociabion
and pach employas an up=-to-data policy manunl of its tules, regulaticns
and policies on eoploymant related mettors. The Association shall ba
notlflied of any proposed changes oc additlons ko pecsonnel rulap,
requlations and policies lesusd by the Departmant of Adninistration
and this Individusl deparemente, safficlontly in advance to allow
discussion and egmment by the Assoociation.

d. .Arbiecle 24, Boection 1 of the agreement toads ag Tollows:

“The pertica ackpowledge that during necotbations whieh reaultad
in this agreenent, each had the uwelinited right and opportonily ko
make demands apd proposals with respedt to.any sobjeck oF mntter not
removed by law fron' the arcs of oollective bacgaining, and that tho
tiderstandinga and agresmeants arrived at by the partles after the
execcise of that right and opportuniey are set forth Ly Lhls
afreamont.

Therafore, the enployer and the fssoclation, for the duraticn
of this agreemankt, each voluncarily and wwgualifiedly wailves the
right, and each agraes that the other shall pot be obligated to
bargsin collectively with respect to any subject or macter spocifi-
cally referced to or sovered by this agregmant.. This article shall
rot be constroed Lo An any way restcict partios from commencipg
rgtintions under Article 1 or under the applicalile law omn By
spsoeeding agrapmeni to take affect vpon terninacion of this

Ay resnent . ®




I 5 Article 4, Agction 1 of the agreement roads as Followe:

2 “Mofigement rightn shall be retalned and exereised ln. nooord-
| ance with the provisions of S9-1603 2] &.C0M. 1047, wxcepc an

4| #uch rights are swpecifically relinquished in this BOTRaEasE, Y

[ L. Hackion SY-1&03 (3) B.C.m. 1947 provides in park thht

] “Public employees and their representativis: shall racognlze the

prerogatives of public employers to.: . . grosots . . . amp Lo eeny

k — BN - TR S

I deberninsg tha o . . job classificicions amid pervonnel by wllch
gevernment operitions ara to be conducted; satablish bhe methods
101 and processea by which work {8 perfocnnd.”

11 Ty Bectien 59<307 A.¢.M. 1947 provides thac “Tha dBpartment
12| shall &ontinubhely review all poeltions on o regular bosis and

181 adjust classifications to roflect significant changes &n dishies

14 1 und rogpanalbilities; orovided, howaver, eaplovaas and erplovas

W | organizaclony will ba given the opportunity to apganl- any ahangai

MY in classificationg or poalticns. foykliitg relovank s the deatar-

17§ mination of ressonabls clasaifications and grade lavels fof stabe

18 1 enployaes swhall be a negotishle |ten spproprlate for the coneidora-
181 tion of the state and axciosive rapresenbat ives under the provisians
0| of Title 59, Chapter 16, B.C.M. 1947."

21 B, Tho state experienced a high curmover among fts Kovpinch
221 opatakocy wnd, asm.a result af a gthdy conducted by the Peracanel

Hl | Division, Classificatlon Buresu; dacidad that certain changes wate

an rneeded .

bl 4. On Macch 1, 1976, the mdminlatrator of ths Parsonnel
2} pdviston fsmied n Denoranden to Doparkmant Oirectors Lhn which he
ET| staked in paik;

ZH ‘Attached are final eopies of now oliug gpectfilentlone that

8 | are being implanented to replace the specificatlons For. the Raypunchar

A0 Operitor clase méerles, "

il “The educatlion and experience reguirerants in the now apaclfi=

423 cationg have boen s gnificantly roduced,"”
e J =




o IR - B - R SRRl - - |

-k
16
it
17
1

i

L
22
vt |
24
ih
Lik

a7

i

"In ordar to overdone tecpover and weafTfing problems, masiaga=
ment may net bhe staffing patearn within their budgatad appropris-
tlon and FTE amounts by ellowing Ladividual spployoes va b promoted
witlhout valting for a vavanoy to ocour. The primary;ocbjective £g ko
allow individonls to be qulekly promoted as they ealn incceased
ak1ll and assume addibionsl responsibilley.®

"The net effect 4 that we are ralying on managercnbt ko Seter-
ning whilch positions are pecforming at what Ievel Based on the
general crlteris contalned In the spocificatlion.”

"At ehls tltve we oan £ind o Justification for an upgrade of
the sories, "

"He feel thié additiconal flexibllity to modity positicns as

i”“t1lﬂrﬂ abova should relieve many of the turnover probilsfs.”

U, bBoma of the kevpunch operators bn the departmunks with
which we nre ooncernod hers and who aro represented by MPEA racaelved
upgradan ag @ resultc of Lhe chense mada by $he Personnel Divisian,

10. - I March, 1978, roprasentativens of HPEA bacamp aWAre of
the change throogh complaints from wnlt verbecs and fren an oEficial
in the Brploymant Security Diviaian,

il. Hhfter sesting with enployess of the three dopartments

and. daelding that thees wad ponsiderabls unresk over tha changs
Made, tha NPEA repressntativa, M-, Brown, talked with the chief of
the Labor Bsalations Bureau, e, Schramm, who wes, ak hnt Efire,
uniware of the change; MPEN wanted to uo to the bargaining Eable.
12. At a subsequont maeking Mr. Schramm toid Mr. DBrown Ho
would ha Willing: to discurd the matecer with MPER, Lk thab the no-
strike proviaion of tha contrack would apply.
‘ L3: Tn a letter dakad May 15, 1978, Hr. Schuelider af #MPEL
informad Mr., Schrtasm of his concern over the changa which had besn
| trade and stakbed ®, . . sction should be taken st the bargaining
tahles to corvedt the problem ;. - .- T am formally tequesting bhak
we dmmedintaly re-cgen the £allowlng contcacts for purposas of

_q..
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Pegotiating the classifidations of a1l =nplovoas we represent 4in
tha Faypunch Oporatsy Serden,®

18, On May 17, 1978, Mr. Schramm repllied to the above requent
by stating that the stato was under no obligation to nogotiates
Ehat the Classlfleatbion Bureaw af the Diviaion had the statutory
authorlty to adjust classifications for all amslovees, union and
non-uhiong bub, that the state would be willlng to discuss Ehe
da8ue with HFER BcaFF.

15, On June 23, 1578, Mc. Schramm wrote a letter to Mr.
Echnaidér und refterated his offar to * ., , . ‘agoblake over tho
nw promotional policles, . . whils saintaining a1l ather provistons
of b aontoact i affect.) he ezxpressed digsappolntrent in learning
of WPEA's intont to "file unfaly labec pracbiown ¢linrges based oan
Ehe racent oclassificacion changes . . "1 and roquasted that thay
stt down and dizcuas the keypunch promticnal policies,

A6 On Juns 37, 1878, Mc. Scheeidar feclined thae offar to
dlgouga, but ocffarad o' go to bho table to Saktls the issee o
long aa 0o conditions were attached.

17.  Mr. Schranm testificd that he used the torn *“naw Prono-
tional po fey™ interchangaabily with "raclaseification” and further,
that if (here was a duty ko bargain, the imposition of conditicns

Wne impropke.

CETHTON
Thee faots in bhis matter wore pat in dispute at the hearing.
Tha tesgtimony of Lol Mo, Boown and Ms, Schramm wao pubEbantial Ly

identical with respeck L klie events which led to the Filing af the

| unfair labor practioe chargs by MPEA. The Parsonne] Division

inplemented a change which resulted in tha upurading of certalin
#uployees rapresanted by HPEA. The decizicn ond Erplem=ntatian
were fado wiihout noblcn to or an offer to bBargaln with the oxcluaive

represontative, The changs dnvolved modifications to the clags

- —




1| specifications In tho mindmum qualiFications nres, allowed more

# | rapld movemant from one level to the pexi and allowed Ehir agenicley
# | to inltlate individual reclassifications based on requiramanta and
4 | employan purformanco.  After learning of the chinge snd afcar
G | communicating with the Parsonnel biviwion; MPEA Byousht this

=
e —

chargs
Complainant asserts that the change mode by Defsndant was o
unilatoral mapagemenc inibiated promotion. Defendant contands Pie

choanga Wad o reclassificestion mads onder awthorlty of Montann law,

F " i -=X

The. Facka An the record claarly show that the class specifications,

I l'which includa the positions odeupled by the atfocted smeloyess,

I3 ware changad, They were changad by reducing the ninbmum quallfica-

13 tions requirad we that promotlons could be made mere rapidly. Bagad

14} on the evidonce preesnted and the argusents mada by the repressntativas
18] T must concluda that the ehange was 4 claselfication acilon primariiy,
181 which resulted in ehe promotion of cereain employees, The minimin

17 | qualificntbons required by the #specifications were lowersd to allow

18} managers to slevate employées bo higher grades within bhe plagy
I“J Beriom.
H""i Bection 59-%07 IL.C M. 1947 makas anything relevant to the

21| durermination of plassifications fiogotlishle. Thot amondmaen

221 miacted by the laglslature subsequant to the snactnent of the

2| origionl law imposes an abligation on the skate to bargein an

| clasnification for stats employeess raprasentad by an exclusivae

h rapoagontobive meder Ticle 59, Chaptar 1. [k pust be pesurcd Uhai

"mj the: legislotura Xnew what the law was whan Lb amanded Title 59,

ET; Chaptar 9. Tharaférs, bthe conflict batwaon the Dafandnat's randase
= ko peview and adjusk clingaificatiaons and the managaiemne prevogative
#8F on job classifications sk forth in Section S9-1803 (2] W.C.M, 1947
0 Aust be resolved in favar of the obligation to bargain collechively
1} on elamsifioation mabiars, Whers empiuyees nre roproaaanted by a6

B He

oxclusive representaciva; bhe Akate nust negotinte classification

= E -




1) mabtecs with the repreaimbative unloss there han besn o walvar of

2| Ehat .cight by tha wnion.

3 I flwl no claar and oomigtabkabls language in the contract

4 | whioh can s sald to conitituto a walver of Gomplainancia oloht to

B |bargain o elassifications. Hodther Acticle 20 por Articla 24

ﬂh Apeci fioally desal with that subjock. Article ¢ Sails with (37

T rights retained by manzgament endoer Sastion S5-1603 (27 BE.PUM. 1047y
8| however, tha right to make wunilavaral classiflication changes, where
B| there s an sexclusive cepresentabive, was removad fag tha 1875

10 | Lagislature,

i When Pafendant was asked to bargailn bn tha chapoe: mada, e

12 | agreed to sit down and pegoblace, but only Aif Corplalnant sgroed

13 1 Aok ko engage fn concerted activities. Whether sool lmponition

14} lesdkcites bad falth depends upon whethor the condition was unreaEonakle
IBf on 1te Face, it woild Arpoar bhat ko coko away che cight G0 asrikes far
16 ) other concerted activities) From & Snicn anounta, in effock to the

1Tl eliminatlon of tha one: real powar organired enployess have.  Without

V8] the right to withdraw their derviess, they would be left in a signi-

18 Y [Hoently weakened poalelon at the Bargaining tabls.

2a Dafomdant urgos that LF dts conduct ds found ko constdtuts an

2L unfair Labor practice, kha pcoper ramedy be tocause both partics ko

2| ratmre to tha mtatus Guo. Obvlously, Dafandnnt belicved Lt wasy

4 I necagsacy to noka khe change which resulted In benefits 1o soms of

H | the apployees. Tt doea not follow thot those Sensfits mook Lis With—

24 | drawn = that is 2 aublisct which nay B discusfed during nogotiations,

28} matalant"s error wias not in making the changn, but rather in cirdun-
T bvanting the exclusive represencailve.

i In aunnary, I conclude that the sctlon takon by the Defandant

20 Vwan & clansiTication cliangs; that clasgificsitlon 1g a Atntutorily

#  mandatod subjeot of hargalningy that no action on. the part of

| complatnant o contrack lanouage waived |ts right to hargain on tha

subjack; that Detendant's imposition of conditians on bargaining was
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1 HlﬂﬂrﬁP&f and indicated Bad Faithy and; that khe proper Tomady la a

birgaining ordar

CONCLUETOH OF [A4W
The State of Hontana, Gepartment of Adeinistcacion, Peraonnel
Blwiaion violated Sactlon 59=1608% {1} (&) R.C.M. 1947 by naking
unilakeral olessiticatlon changes affocting enployeco Caprassn bed
by tho Montans Public Enployess hAsaoclatien and by impogalng condi=-

Eloiye ppan proposad Bacgainings

RECOMMENTSED OROEN

In wovordance with the authority eranted this Board wunder
Backlon 591600 B0 M, 1947, it is barsliy Grdetad that the Skbhte
of Mantann, Departmant OF Administration, Personnel Division, {ts
DEfLeard, dgents and repressntatives shall;

1. {Cesse and deslek from cefusing bto borgain on the subjoae
ol olgszificarion for keypunch cpREnlors: repoesented by ehe Hontana
Pulblic Engployess haaociation.

2. Cease gnd dealst from dmposing the condition that MEEA
Nk ehgage in corcerted activities durlmg the course of bargaining
cter the classlfieatlons of the keypunch opsratocs ceprosented by
MPER.

I, Hot withdraw any bepelfits provicozly awasded keypunch
Operators repragantad Ly MPER,

BATED thim 2@ any af Hovenber, 1076,

BUOARD OF PEREORMEL APPERLE

. Znlhaiin
Bearing Examiner

R RN & & @R e @ AR W ko Wl R b bR

CERTTFICATE OF HATLING

I, Jennlfar Fecchacn, do hereby certify apd stabe that 1 did,
on the _EE_E‘L'TIE' uf Nowvembor, 1978, mall & bfwe and dorceck copy
af the ahove FINDIRGS OF PACT, CONCLOSIORS OF LAW, AHD AECOMMENDED




